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JUDGMENT

Summary: Settiament of RAF matters under circumstances where the RAF
uhtepresented and deliberate misrepresentations made by plainiff's

attorneys. Parties don’t seek that settlements be made an order of court but
settlements constimtionally invalid. Payment by RAF in terms of settlement
would constitute rregular expenditure in the circumstances and would be uitra
vires. Conduct of legal representatives referred to the Legal Practice Counsel;
cenduct of doctors referred to Hoalth Professions Counsel of SA; conduct of

actuary referred to Actuarial Soclety of SA,
Common cause that the RAF is trading under insolvent circumstances.

FISHER J:
Introduction

[{] These two cases rapresent g cautiohary tale for the RAF and those who rely
on it - which Is all South Africans and especially those who are made vulnerable and
suffer greatly as a result of motor vehicle accidents. This judgrneh_t. deals with the reach
of courts under circumstances where the patties have acted in concert with éne
another to setlle a triaf action under dubious clrcumstances and seek fo avoid court
oversight of the setflement.

[2] In‘both matters the plaintiff and defendant say that they have settled and they
are.adamant that they neither need nor want the Court's imprimatur. This is parplexing
because it has always been the practice In our courts that, when settlement of matters
which are before a court ensues, the court in ‘which theé tlaim was instituted is asked
to make the settiement agreement an order of court. Indeed, it Is unusuat for this not
1o ocour, In that it allows for execution of the orders, However, both the attorneys for
the plaintiifs, De Broglio Inc (De Broglia) and the RAF have strenuously sought to
avoid this Court’s oversight of the settlement agresments.

[3]  What is of most concern, is that these two cases are not isolated instances,
but are éxamples of a general approach which most courts are met with daily in their
.aﬂempts at fostering and maintaining judicial oversight in the RAF environment. These
cases expose defiant attempts by legal representatives to avold judicial scrutiny of




setflements enlered into with the RAF under circumstances which are strangly
suggestive of dishonesty and for gross incompetence on the part of those involved.

[4] | have thus, notwithstanding that the parties are agreed that | have no
jurisdiction and seek a removal of the matters from the roll, askeéd that | be addressed
oi the validity of the settlements and the legality of the: RAF's position in the matter.

Fraud and maladministration in the RAF arena

5] The Road Accident Fund (RAF) is a juristic person established by the Road
Accident Fund Act' (the RAF Act) as amended. The RAF is a critical organ of state
which provides compulsory social insurance cover 1o alf users of South African roads,
The RAF Act is a social security measure which is part of the arsenal of the State In
fulfilling its constitutional duty to protect the security of the. person of the public and in
particular of victims of road accidents.? The primairy and ultimate mission of the RAF
is to render a fair, self-funding, viable, and e'f'fe'ctive sociat security service to victims
of motor accidents.®

[6]  The main source of income received by the Road Accident Fund is a levy that
is based on fuel sales (the RAF Fuel Levy)* the RAF Fuel Lavy is, in effecl, a

' 1986 (Act No. 56 of 1986 - the RAF commenced operations on -1 May 1997, agsuming at tha time, il

ths rights, obligations, assets and liabilities of the Muitllateral Metor Vehicte Accidents Fund. Prior to
1687, the system of compulsary motor vehicle accideny insurance was goveraad at various limes by
the Motor Vahicle Insurance Act.28 of 1942; theCGompuisory Molor Vehicle insurance Act 56 of 1972;

the Motor Vehicle Accident Act 84 of 1988); the Multilateral Motor Vehicle Accidents Fund Act 93 of

1988) '

*Road Accident Fund end Another v Mdeyide 2011, (2} 5A 26 {CC), paras 66 and 80

* Law Society of South Africti ond Qthers v Minister for Transport and Another 2011 (1) SA 400 (cc)’, para 54

1 The RAF Fuel Levy income is a charge levied on fual throughout the country and the quantum of the
RAF Fuet Levy per fitr is determined by the National Treasury on an annuat basis, The RAF Fuel Levy

is currently al 193 cents per litre for the 201813 financial year. The South African Revenue Service
{SARS) administare the collection of the Fua! Lewy and pays il to the RAF.




compulsory contribution by tho public to sodlal sccurity benefits, The amount of the
Fuel Levy collected annually is more than R 40 billionS.

[71 A central power of the RAF is 'the investigation and settling, subject to this Act, of
claims arising from loss or damage caused by the driving of a motor vehicle ®

[8]  Thus, it stands to reason, that if there is no loss or damage. the RAF does nhot

have the power to setile a claim and if it purports to do so, this would be uitra vires.

[9] Since May 2020, RAF cases which are currently in their various stages of
litigation bafore the courts have beeri relieved of external legal represantation in the
form of the firms of attorneys who ply their trade (some axclusively) in acting for the
RAF in personal injury cases. The new policy has been approved by both the Board
of the RAF and the Minister of Transport (the Minister). Apparently, itis part of a drive
to settle trial matters rather than run them. The premiss is that this will save legal coste.

[10]  Whilst this may seem to be a cost culting and thus money saving measture, it
has, in my view and experience, rendered the RAF system, which is already on the
verge of total collapse, even more exposed and vulnerable to malfeasance and
incompetence,

[11] The answering affidavit of Collins Phulane Letsoalo, the current Acting Chief
Executive Officer (CEQ) of the RAF, recently filed in case number: 17518/2020, was -
placed before me. This was an application by firms of efstwhile RAF panel attorneys
to review and set aside the decision of the RAF lo dispense with services of its panel
atlorneys with effect from 1 June 2020. In such affidavit Mr Letsoalo sald the following
it explanation for the move:

the current system is fraught with irregularities; fraud and corruptlon, {i involves panel
attomeys, plaintiffs' attorneys, the Fund's own claims handlers and officialg in the finance

® The RAF Annual Report for the year ending March 2019 shows the following : Total revenue during
the 2018/19 financial year increased to.R43.24 billion front R37.34 billlon in the previous year, This
increase was mainly due to 30 cents par iitre (¢/l} incroase in the RAF Fust Levy from the beginning of
the financial year. This represents-aimost 13% of the total plimp piice for the period, The nek deficit of
the RAF continued to climb sharply during the 2018/19 financial y&ar the despite the incréase in the
Fual Levy,

5 Section 4{1}(b)




department. Some firms of attornéys receive disproportionately more files than other firms.
This is not supposed fo-happen because the Fund has a vendor rotation system ("WRS"} in
terms of which firms are allocated files on a rotational basis, to ensure equal distribution of
work. Fraudulent claims are sellled by some of the pane! altorneys without a proper
investigation ihe quanium of claims exaggerated in collusion betweern the pane! and plaintiffs’
allorneys. Somie of the attomneys belonging to the pane! attorneys charge the Fund mulfiple
times for appearing in Court on a single day. They also falsify invoices rendered by medical
experls. All this has come at 2 huge cost to the Fund.’

{121 The most recent avallable Annual Report of the RAF - being for the year ending
March 2019 (the Annual Report) refers to the fact that there were, during that year,
560 attachments of RAF bank accounts, Simply put, the RAF is unable to pay its debts
when they fall due and is thus bankrupt.”

[13] Recent attempts have been made 1o change what is universally deplored as an
unjust and inefficient use of State funds. The Road Accident Benefit Scheme (RABS)
Bill (B17 2017) has been introduced by the Minister in an attempt to change the
existing system by establishing & Road Accident Benefit Schama Administrator to
administer and implerent a scheme which is not based on fault and which, inter alla,
allows for income suppont to ba paid monthly rather than in large actuarially calculated

lumps sums and for benefit payments to cease once a beneficiary returns fo work or
dies. General damages claims afe also to be limited in terms thereof as are claims by
persons who are not South African citizens. | make no comment on the benefits or
otherwise of RABS, save to state that the present system Is unworkable, unsustainable
and conupt and that a viable alternalive must be found if the RAF is to pefform its
staiutory function: Recent news raports suggest that the approval by Parliament of the
Bill is currently stymied in Patliament,

Thé Courts as bulwark dgainst corruption

7 On average, the Fund was R11.2 billion in arrears per month with ﬁnalised claims that could nat be
paid due to cash constraints, As af 31 March 2019, cinrent Ilabzlltzes of the RAF excaaded currenl assets
by R31 bilion (2017/18: R29 billion),




[14]  One of the main bulwarks against venality and incompetence in public bodies.
Is Judicial oversight. it must be recognised that, by far the largest percentage of
litigation in most courts in the country (m some, more fha{n‘ 0%}, is undertaken against
the RAF.

1151 The courts-have, for years, worked tirelessly in thelr attempts 1o stam the tide
‘of fraud:in the RAF arena; hawever the fask has always been and-continues:to be an
intraictable one, The approach of attornéys and the RAF seeking to avoid the court's
jurlsdiction by: forgoing orders of court in settled matters is: just the fatest gambil. It
comes ag part of backlash fo concerted attempls by the ju&idiaﬁy to eénhance. lig’
‘oversight role whare pubic funds are at stakein perscnal injury dlaifs: This area is
clearly vulnérable to corruption in that people are nol litigating with thelr own money
but:with a seemingly Qndlé_ﬁszsupp,l_y of State ftinds, This'_can ténd rmake them fgss’
vigllant and more careless and there is broadened scope for malfeasance,

[18] The RAF is sui generis in relation to its funding model. It Is a constantly and
aulomatically renewable fund. The RAF is‘regarded by National Treasury as the
second largest contingent liablity after Eskom. The large sums flowing into the RAF
make it an attractive target for fraudsters in form of syndicates and individuals. The
Annual Reiport recounts that for the year ending 2019 ‘g largeriumber of attérneys have:
heen siruck off the roll, doclors and SAPS officiale arrested; and several touts sentenced for
"f;aud-=-rei,a_ted matters'. It reporis ‘fﬂdh‘er that ‘Close on 2,100 fraudulent clairis fo the valie:
of RY,48 billion weré identified before. payments wate made and nine people were arrested
for fraud against the RAF. |

[17]  Whilst It is unsurprising that plaintiffs’ atiomeys should opt for less judicial
._s;:m._ti.n_y-' of their setilemients, it is' difficult o uriderstand why: the RAF -'S'hciuld'ié'éék to;
avold such oversight: It currently seems that, as fast.as the Judiciary puts. in place
measuresinan _a_‘ttérn pt to stem the tide.of corfuption in this field, the more moves aré.
contrived by. plainitiff's attorneys-and the RAF to clreumvent these-attempts. This is
obvicusly of greater concern now that the RAF is-ynrepresented by attorneys as {here:
is now evenh more scope for malfeasance and manipulation. This unprotected posltion
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thatthasa:pi_.__r’b’!tc funds find themsalves In has obvibusly not escaped those who wish
to exploit the Fiind. These cases are but twe instances of widespread exploitalion.

{18] Thefact that the firm, De Broglio happens to be the attomey representing the.
plalntiff in both the cases bafare me, whilst more than co-incidental in‘that it shows 3
pattern of doing business, should not be taken as an indication that De Broglio stands
alonie in its approach. In my experience; similer tactics are used by attorneys across
thee board eagh day In our couits. And allimays leam tactics from esich other. Whilst
thare are many attorneys in- this field who behave in a manner -which embraces
openness and honesty; there. is, in Wy expetience, a tiend towards. aveiding
transparency and court oversight and this has intensifisd in the wake of the decision
to stop external legal rapresentation of the RAF-and the drive to seitle all matters,
seemingly:at any cost:

[19] | move riow o dealing with steps takeri by the judiciary Ih ait atterfipt to enhance
transparancy in the process.

Recent steps taken 10 put in place controfs and to enharice scrutiny by the judiclary

[20] ©On 08 July 2019 the Judge President of the Gauteng Division, Dunstan Mlambo.
(the JP) issued a Practice Directive 2. of 2019 which was aimed ‘at regulating trial
actions for damages against the Stats, including the RAF (Practice Directive-2),

[21] A new daily Case Management Court was set up pursuant fo this directive 1o
provide for & process which would allow for judges to manage cases more closely
before certifying them tiial ready. Praclice Directive 2 was caréfully crafted.to allow
for the Case. Management Court fo be alerted to any problems or Inconsistencies.
-?nalud_itzg__,-t_hqsezbﬂtwm the expent forensic reports filed and the pleaded ¢lalm, The.
benefit to the plaintiffs in this'matter was that they were provided with machiriery to-
compeithe Dafendant to co-operate jn trial preparation and compliants in moving the
matters forward, The plaintiff was often hamstrung by the diatory conduct of the RAF:
in these matters and the Directive sought to allaviate this situation by allowing for the-
closer case management of casas:by a judge. A new Trial Interfocutory Court with




enhanced resolirces was also set up to complement the Case Management scheme
s0 that-court orders for non-compliance could be obtained more expeditiousty,

[22] ©On02 October 2019, the JP Issued Practice Direciive 2.1 {Practice Directive
2.1) directed specifically at setlement agreements which had been iderilified by the
coufts as a vulnerable area where practical oversight by the courts was riseded in that
vast amounts of public funds were. al stake and no svidence was led. Paragraphs 2

‘and 3 of Practice Direclive 2.1 reads as follows:

“Every gettlerientioonsent draft order preséntéed [should] be interrogated by a Judge who Is
réquested to make. the settlementconsent draft order.to determina whather or nat the
circumstances upon whﬁich'order'is premised are justified in relation to'the: law, the facts; and
the expiert reports upon which they are based. . _

Because na evidence 1s adduced under oath, as might have been presented oh the trial, the.
‘Gouirt may Turther require thal the submissions reiiad upon should be corfirmed by affidavit or
:oral avidence as more fully stiputated héreunder.”

[23] The powars and function of the RAF hisve been dealt with above. It is helpful to
sat out a description of the other role players -1.e. the main protagonists- in any claim
in réspect of which the plaintiff has filed a summons and the RAF its plea aid possible
counterclaim. This will assist in understanding how the respective rights and duties
‘operate within the process.

Diamatis Personae

[24] The plaintiff - the plaintiff is the person who hag sufféred & 1655 as'a result of
the motor-accident for which ke or she seeks to'be compensated., Plaintiffs- who have:
Suﬁe_r'_eq;a. loss. which they ‘believe was’ due to:the: failt-of the: driverfownar of the
insitred riGtor vehicle ( the insured driver) will elther sesk compensation directly from
the RAF orapproach an attorney for assislance, Many altorrieys adverise thermselves
as axperts in the flald of RAF and.personal injury claims. Somie survive exclusively on
such custom.- De' Broglip is-one of the larger of such firms. ‘On the -oiher end of the-
scale there are touts who devote themselves to gotrcing poténtial clients for firiis.
They.can often be found in hospitals and mortuaries and have contacts who are
ambulance drivers; paramedics, and tow-fruck drivers. Even the police can be




persuaded to be of assistance In the furnishing Information. It hardly needs to be said

“that information of this nature is furnishad in éxchange for cash. All that is néedsd to
make a claim is for a collision fo have occurred and some evidence of injury, The
investigations leadirig to the canstruction of the claim proceed from these facts.

[25] The Loss® - can take the form of the loss occasioned to those who. were
dependants of a person who has dzed ‘a3 3 result of an accident or & claim by the
person injured himgeif,

[26] The loss falls into two types. The first is known as ‘special damages. This is
.:ﬂ_ﬂ!t#!a!f patrimonial loss and generally takes the form of loss suffered by having to pay
for madical treatment; loss suffered due to the fact that the claimants not able to carry
out his employment obligations (past loss of earnings) and loss that |s suffered as a
result of the fact that the plalntiff has suffered an Incapaciiation which is likely to afféct
his ability to eam-an income in the future’ {loss of earning capacity). The sécond is
known as general damages and its purpose Is to compensate the plaintiff for damages
which cannot quantified with referehce to actual patrimonial loss: The object of such
damades is to'compensate. the plaintiff for damages-which, although non- patrimaonial
in nature, are nonetheless considered to be worthy.of compensation - such as pain,
suffering, discorfort 1686 of amenities of life, disfigurameént. Thare aré times when the
award of damages for loss of amenities or discomfort may dovetail with each other —
stich-as where the doing of one's job I8 not impossible but is made:more arduous and
requiring of more fortitude by the injury, One can discern from this that a court must
‘exertige some wisdom in determining these matters — with {he help of e_v.iqence of
COUrSE,

[27}] For accidents that accurred after 1 August 2008, general darriages are only
paid if a serlous injury-has:been sustained, which is in ling with the RAF Amendment
Act® {the Amandment Act), The Amendment Act-amended the RAF Act to limit the
RAF's liability for compensation in'respect of claims-for general damages to Instances

*® I have personified some aspecis of the procaess for the sake of form-and cantinuily in seRing out the
background.
* 19 .0f 2005.
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where a "serious injury" has been sustained.' Amedical praclitioner has to determine
whether or not the claimant ‘has suffered a sericus injury by undertaking an
assessmentprescribed in the RAF Regufations. Ths practitioner perforining the injury
assessment has to prapare an RAF 4 report which deals with the: -assessment-of the
injury In terms of the American Medical Association’s Guides to the Fvaluation of
Permanent Impairment { AMA Guides). If the injury is found to have resulted. in 30%
or imore the whole person impairment (WPI) according to the‘methodology pfovided
forin the AMA Guides, the injury should be assessed as sefious.™

'[23] if the avalustion is that the 80%: of WP cannot bie réached; non-patiimenial
loss may still be claimed if the ‘injuries Tall within the “narrative test’, namely (a)
resulting in a seriolis long-terrh impairment of loss.of a body furiction; (b) constituting |
permanent serious disfigurement; (¢) resulting I severe longsterm mental or severe
Jlong-term behavioural disturbance or disorder; or {d) resuliin'g_:m"the loss of a foetus.
A plaintiff may use either of the two tests to ‘establish séricus injury and in"such a
manher qualify for compensation for non-patrimoriial loss.

[20] A medical practitioner must.complete and submit a serious-injury assessment
Tepert on the RAF, If the RAF s not satisfisd that the injury has been correctly
-assesset! it must refect the serious-injury assessment report within 60 days and funish
‘réasons for the rejection; or direct that the third party submit 'hims_el'f'or-herse!f, at the
‘cost of the Fund, tG afurther assessment. Thersafter, the RAF must elther accept the
further -assessment or dispute the further assessment within 90.days. An Appesal
‘Tribunal, donsisting of three: independent madical praclitioners, has been created fo
hear these disputes:'?

_[30] The composition of the compensation portion of cléims as:it is set outin the
Annual. Report, however, indicates that a major component.of claims that the RAF
pays out {in cash) is.in respect of general damages-and loss.of amenities of iifé.** This

10 joad Accident Fund Regulations, 2008, GG 31249, Notice number 770 of 21 July 2008, The Regulations
became effective on 1 August 2008,

I Section 17 (1) rw.s 17{1A} of the RAF Act
*2 RAF Regulation 3
"RAE Annusl Repont for year anding 2019.
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Is an area where there is much scope for misrepresentation of the {rue position. 1 will
come to this point again with reference to the facts of these cases.

[31]  The plaintiff's atforney - the attomey (or the firn- often represented by a team
of altorneys} are the ragipients of the plaintiffs’ custom as client. The financial
relationship proceeds on the understanding that if the plaintiff doss not succeed in his
of her claim she wili hot havia to pay fof the servicas of the a’l"t‘or‘ney but if he/she does
succeed, everr partially, l'h_q_.-'.a__tig_rney will be paid his attiorngy client fée from the
proceeds receivad from the RAF. By Jaw, it should wark out that the atlorney will take
fees inthe region of 25% of tha:capital amaunt received. in the Annual Report it was
estimated that as much as 26% (28% incl. VAT) of all claims disbursements (excluding
difect ¢laims) processed by the RAF are pald 1o plaintiffs’ aﬂb'rhe.ys as ',opp'osed to
claimants; The attorney 't'huﬁ"h_a__s an ificentive from a personal point of view as well as
that of serving the interests of his client: the bigger the setement the bigger the fee,
The cllents are; as a rule, asked10 §ign an agreement with the atterney which deals
intet affa, with how the fees will be earned in accordance with the success attained.

[32] The RAF's (ersiwhile) attorney - The RAF is a national public entity isted in

Sthedule 3A of the PEMA, The RAF; as part of its function under the PFMA,
‘appointed. a pansl of attorrieys by way of public tender which panel it drew on for tho
appolntment of attorneys to any given case. As'| have said, since: May 2020 the
riandate of these altorneys.in respect of the matters that they ate dealing with has
terminated and the RAF is currently not répresented in actions befors the'courts: Thig
has had the effect that the personiel who are dealing with the ac.libns-h_awe'_b.e_en'caliad".
upon to manage sarie without the assistance of a firm of attdrneys ~ and all the.
resaurces that this: brings, including advice and administrative assistance. Of course’
this purported cost saving comes ata price. The effectof the RAF being unrepresented
incluges the Inavility to. fun trials that are:set.down for hearing and to deal with
interlacutory applications and other matters preparatory to trlal, { will say more on this:
later:

[33] Iwas informed by Mr Lance Johnstone, a Senior Litigation Manager of the RAF
who appeared at my request to deal with the Taylor case, that there ‘had been &

" Public Finance Management Act 10f:1999,
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general ins_t'rgctiqn_ from superiors in the RAF to séttie all trials. It'seems that this may
bé preparatory to a new regime which is hoped -f_or.‘_'iri the form of the RABS. However,
as these cases show, such an approach, if not 'prbg_ier'lly managed,isa rec'i__pe for abu_se
-of the Courts’ process, the provisions of the RAF Act, the PFMA and ultimalely of the
Constitutional prescripts to which the RAF and those that serve anid interact with it are
bound.

[34] The South African Police’ Servicés- Every moter vehicle raad accident is by law
."-Bqlijred to be. reparted to the police, The potice have ‘& special form which is
coimpleted by the. officer recelving the report of the accident. This is usually
supplemented with furthier investigation depending on the séverity of the-accident in
relation fo casvalties. The/form provides fields for manuscript completion and so elicils
salignt information relating to the incldent:

[35] Hospitals and Clinics- The medical facilities which attend lo victims of motor
agc—:’lid,ents are enjoined to keep records In reldtion to the nature afid extent of the
ihjuriés-and the treatment; and investigations. undertaken -In relation thereto, These
records are oblactiva-gévidence and are relied on by'the madico Iega}--experts-.

[36] The medico-fegal experis - From d general perspective in his field, opinion
evidence inreports and othenwise is often framed in 2 manner which is tendentious'to
either one.or the ather sidé's position, Experts often work--ex_ﬂ_l_gsiif_ﬁ'ly-fbr pleintiffs or
for the defendant. This has the potential t6 cause & particular bent and often yields
diameliically opposed opinions which arise from the same injurles. Furthermore, the
experts are employed on the basis that ultimately their fees will be-paid by tha RAF in
the event of an even partially successiul ¢laim. | have no doubt that many experts
operate.on the. basis that if the RAF is not ultimately ordered to pay their costs.they
will not get paid. |

[37] .In the United Kingdom, the conduct of ‘éxpert. witnesses was -recantly
stutinized in the landmark cass of Jones v -Kaney', which resulted in the expert's
immiunity from being sued for professicnal negligence béing abolished by the Supreme

B 01 UKEE 13
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Court. 'The possibility that a.South African- Couirt may follow this approach would, no
doubt, have a chastening effect on experts in.our courts.1®

{38] ©Of particular pre-eminence. in the: expert-coterie is the industrial psychologist.

The task of the industrial psychologist is 1 work closely with the other experts in order
to sel up probable scenarios as to how the injuries as Identifisd and reportad on by
the other experts are likely to affest the plaintif in the workplace. By far the largest

claims are those for loss of eaming capadily. It is In this realm of suppositions,

projections and eontingencies thal there should be an assessment by the cotirt.of how
the individual plainliff should ba carmipensated for his of her 088, accepting the
opinions of the experts who are qualified in the particular field such as orthepaedic
surgeons and ﬁélﬁﬂ!dgi__étﬁ; These experts dre of ifﬂpdﬁahﬁé in‘the enquiry asby far-
the most common injuries in motor accidents are broken bohes and brain i_r'iiuries..- In
the case-of more abvious Injuries, such a8 coma, broken limbs or open wounds, which

have received emergency treatment in hospitals pursuant to the ‘accident and which

are thus usually a matter of record, a court will more readily accept that the Injuries:
were sustained in the accldent and the RAF will generally admi{ this, it is in cases
_wher_e;.the'-injufie's:-':jetietji on are not so.obvious or 80 obviously caused by the accident:
that more care Is required-as to this Inguiry and more reliance is placed on the expert
opinions in ordet to-éstablish a ‘catisal nexus between: injurlesand loss.

[39] Ih Loe v Minister of Coitestional Seivices” (pai Nkabinde J for the iajorly)
recognised that the *bul for (or sing qua o) st as staled in international Shipping
Co (Ply) Ltd v Bentley® was the most frequently employed theory of causation but.

found that it was not always satisfactory when determining whether a spacific omission

%The case lavolved a. psychnioglst {Kaney) insiructed as an expert witnas in a persongl’ mjwy claim,
who:was $aid to-have negligently signed a statemeni of mallers agreed with the expert instructed by
the opposing sids, in which 'she miade-a numbei of concéssions that weakenédithe clalm'conssderably

As a rasull; according ‘to the injured glaimant: (dones), he had to seltla the claim for much less than he-
wold’ have obtained had, hig expertnot been carelgss,

1 2013 {2) SA 144 {CC) 2013-(1) SACR 213 (CO).
#1980 {1) 5A 680 (A).
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caused a certain conseguence. In finding that there was a need for fexibitity in the

causation assessment® she had the followlng to say:

‘Indeed there Is no magic formula by which one can generally establish a causal nexus. The
existence of the nexus will be dependent on the facls of a particular case’.

[40] Nugent JA's assessment as to causation in Minister of Safety and Security v

Van Duivenboden® is also apposite here. He stated as follows:

‘A plaintiff is not required to establish the causal fink with cenainty, but only lo eslablish that
the wfongful conduct was probably a cause of the loss, which calls for a sensible retrospective
analysis of what would probably have accurred, based upon the evidence and what can be
expected to oéeur in the ordinary course of human affairs rather Ihan metaphysics,

{41} Itis only once the causation {both in the sense that the inju_ry was caused by
the accident and that these injuries resulted in the sequelae contended for) has been
establishad by the plaintiff that the evaluation of the amount to be awarded for the
plaintiff's loss can ensue, {f causation is not established the ehquiry ends and the
plaintiff must fail.

[42] However, the inquiry is not always clear-cul. The assessment described by
Colman J In Buirger v Union National South British Insurance Company® is instructive
as to the application of the inquiry to be undertaken by a court in assessing damages:

‘It was pressed upon me that, as the burden of proof was on the plaintiff, it would be for her o
plove. the @ffects of the collision; and that-she was entitied to compensation only for those
effects which she. proved, In so far as that submission ralatas to pure guestions of catisation,
| accept it, as other Courta have done in such cases as Ocean Accident and Guarantes
Corporation Ltd v Koch 1963 (4) SA 147 (AD). it is on that basis that | exclude from

19 )5id at {41}
20 2002 (6} SA431 (SCA).
2 |big at (24).
22 1075 (4] SA 72{W} at TAF-7SF.
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‘consideration the Black-outs, which have not béen shown to my satisfaction to be causally

Telated to the collision. | disregard-for the same reason the plaintiffs theory or suggestion that
the collision was the primary cause, or a cause, of her matdmontal troubles, | 96 not. think,
however, where ths available evidence establishad a likelincod of gore fact, gituation or event

as a consequience of the collislon which |s Incapable of quantification within narrow limits, that

'I'-_a_rn_;cjtal"lg_e.;l_, because the:onus is on-the plaintiff; 10-act-on the possibility least favourable to
her. Gausaticn s ong thing and:quantification is anoiher, altholgh | readily concede thal it is

not always possible o-distifiguish clearly between them incases like the present one; It has:
never, within the range.of my knowledge.and experisnce, bean the approach of our Courts;

when charged with the agsessment of damages, to fésolve by an application of the burden of

proof such uicertainties as | hava referred to. {-am not deating with a-case in which the:plaintift-
coutd have calied evidence to temove ihe uncertainty, 'but.jnégfﬁcfied o do 0. | am referring

to tases like Turkstra Lid v Richards 1826 TPD 278, in which the plaintiff has laid befors the

Court such évidence as was available, but that évidence has necessarily failed to remove

unceralnties with'regard 1o matters:beaﬁhg;upon the quantum of damage. The Court; in such

a case, does the best it can with the material avallable, If it ¢am do no better, it makes the

‘informed guess’ referrad to by Holmes JA In Ahthony and Another v Cape Town Municipality

1967 (4} SA 445 (AD).”

[43] Theexpert witnesses are enjoined by court directive and general procediire to
meet and see if they can find common ground on salient .-gsp‘ec_ts' of the matter. Thay
are expectad to prepare and sign what is known as a Joint rinute. in terms of Practice
D'icea::ii;_-.ﬁe 2 the pairligs" attorheys are reguired 1o jointly, prepare and sign a docuriient,
styled SUBMISSIONS IN SUPPORT ‘OF SETTLEMENT/CONSENT DRAFT ORDER
in whicly the facts and opinions upon which the agreements are premised, aré set 6ut;
appropriately cross-referenced to. the-source. documentation relied upen, and the
connection demanstrated between the facts and the conclusions of the experis®,

[44] Whilsig édl.iﬂ is:not bound by the agreeménts réached by the experts.and l‘hﬁ){
are thus not conclusive of any issue; the importance ‘of agreernent oh varigus poinis
hatdly heads be emphasised.

# practice Directive-2 para 4,
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[45]  The Assessot- Assessors are appointed by the RAF to conduct investigations
and fact checks into the claims, They verify matters such as employment détails,
familial connections as to dependants, eye-witness accounts of the accident and other
matters which require verification in the trial preparation-and seltlemenl process.
Assessors feesare. for the most pari, disbursements of thé RAF and-the fact that
expenditure is-offen curbed due to lack of funds can lead to @ failure to investigate
giroperly and & reliancs on the faots as stated by the plalntiff in making the dlair. Itis
not unusual for the RAF to have no version as to the facts of an accident toput forward
at trial bacause no ihvestigation has tiean undertaken, even-at a most fundamental
lovel,.

{46] The Claims Handler/s and other internal RAF checks and balances- the RAF
has within its structures checks and balances designad to facllitate invéstigations by
the RAF into the progpects of success in cases, with a view 1o its further prosecution
or setfleinent. There is generally one or mora Claifs Handler dealing with a casé. |
am not privy to the internal workings of the RAF infrastructure however It is clear that.
the claims handlers are called upon to make decisions and recommendations as to
the corduct of the matters:and particuldrly whetharthe RAF should settle an proposed
terms. It seems that the larger the.amountinvolved, the more senlor the officials called:
upen 1o approve. seftlements. However, the command chain of officialg Vétlil‘lg any
settlement is only as strong as its weakest membier and the team members fely on
-éach other for Information and espedially for recommendations: as to.seitlement, As |
havie ‘said; the claims hahdlers colld previously hava feliad on the expertise of the.
RAF’s atforneys, but this avenue is now closed to them.

[47} The cases under examination are examples of how th'e--sy’stem cari fail if proper.
serutiny is not applled: Tha reveal also that the RAF is dependent, to-a large extent,
on the motivations as to settiement of plalntiff’s attoineys. These RAF.officlals can be
forgiven for-expecling plaintifi's attorneys to-furnish them with facts as to the injuries
‘&hd-prospects which, at vary least, accord with the evidense and which are ndt false.
This is true also of a gourt called upon toapprove-a setlement. Whilst it is appreciated
that a plaintiff's attorney should. enter a negotiation with the RAF with the-aim of.
maximising the amount settled on, this shouid not to'be achieved by way of chicanery.

[48] The Actuary ~ The parties routinely seesk-to assistthe courtin its assessment
of the appropriate amount payable by resort to the expertise of an actuary. Actuaries.
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‘tely on look-up tables which are produced with reference to slatislics. Such statistics
are derived, inter alia, from suivey$ and studies done locally and Internationally in
order to establiah norms; representativeness; ,:_a_n'cj means, From these surveys and
slodies, baseline predictions as to the likely 8aming capacity of individuals in situations
comparable to that of the plaintiff are set. These baseine pradictions are then applied
to-a plaintiffs position using various assumptions and scenarios. which shouid
obviously have some foundation In fact and reality.

{49] The general approach of the:actuaty is to posk the plaintiff, as she ls proven to
have-beern in her uninjured state and then to apply assumptions { generally obtainad
from the industriat psychologists ) a8 {0 her state with the proven injuries arid. thair
sequela. The deficits which arise between these scenarios (if any) are then translated
with reference to the various baseling means and norms used. These exerclses are.
designed with the aiim of suggesting the various types of employment which would
hypothetically be available to the plaintiff both pre ahd post morbidity. The loss Is
calculated “as the difference in earnings derived bétween thé pre- accident or pre
marbid state and post- accident or post marbid state. In this exercise, uncertainty as.
o the departuie from the norms; such as early death, the uhemployment rate, finéss,
marriage; other accidents, and other factors uncennected with the plalntiff's injuries
which would be likely, in the view of the court, to have a bearing both on the:
established baseline: used b.y_ the actuary and on-the manner in which ,th'e_'.fplainti__ff,
given his particular circurnstances; would fare as compared the established norm are.
dealt with by way of “contingency” allowénces. These are appiied by the court dealing.
with the case-in order to adjust the loss fo reflect as closely as possible to real
chcumstances of the plaintiff, This s a delicate exercise which is an important judicial
function.

[50] The raport of the industrial psychalogists is pivotal to.the actuarial calculation.
This is because the actuarial caleulation mtist be performed-on-an-accepted scenatio
as: to income; employment, employment prospects, -education; training, experience
and other faciors which allow for an assessment of the likely career path pre— and

- postthe injuries..
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[51] Itthus stands to reason that, if the base scenarios adopted by the actuary are
:fallla'ci'ous‘,ﬁt'he acluarial calculation is of no vaiue to a court of to the RAF officials
engaged.in negotiating a setflement, If the Income at date of the accident is over-
stated even by a few thousand rand, this will lead to a significant inflatioh of the
proposed loss in that the caleulation is exponential. Thus for example the difference
betwesn an-income of R 6000 per month as opposed to one of R7000 is calculated,
‘overa period of 15, years is R810 000 exlra on the claim, Thus even a relatively modest
claim s easlly and significantly inflaled by means of this ploy.

[52] Alurther variable ig the plaintifi's career prospects  for example the probability
of promotion” pre and post-accldent. Often Suggestions as to the: likefihood of
promotion and -furtherment of education to this end are withgut any evidentisl
foundation and.wholiy improbable. Put simply, if the scenarlo presented fo the actuary-
1§ contrived, e résult will be: signiflcantly inaccurate,

53] Thetocus classicus as to the value of actuarial expert opinion in assessing
damagas is Southern insurance Associalforr Ltd v Bailey NO® whers Nicholas
JA ‘said the following ; _

*Where the method of actyarial computation s adopled in ‘assessing damsges for loss of
eaming capacily, it does not fhean that the trial Judge:ts 'tied down by ihexorable actuarial
calculafions'; He has ‘a large discretion fo award what he considers right’. One of the sléments
In exercising:that diseretion Is the making of a discount for ‘contingenciés' or differenitly put the
‘Vicissitudes of lifa’. These include such matters ag the possibility that the plaintifil may in the
resull havé lass than 4 ‘normal® expectation of fife; and that he may experience periods of
unemployment by reason of incapacity due to iilness or accident, of fo labour unrest or general
aconomic - conditions. The amount of any discount may' vary, deperdiag upon ‘e
circumstances. of the case'®

[54] Where-an official of the RAF Is- called on to perform this delicate Judicial

assessment, one would hope. that this would occur on the proper facts -and

#1084 (1) SA 98 (A).

% bid a{136G-117A. See also Shield tnsurance Co Ltd v Booysen 1979 {3) '$A 954 ().
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untrammelled by the plaintiffs' ettorneys machinations. However, this is not the case
here,

[55) The Courl - As | have said, the court must hear the trial if it runs and generally
is called on to make an order of any settiement,

[56] It is against this background that the freatment and handting of the two cases
before me must be viewed.

The Taylor Case

{571 When the ftrial action commanced before me on 12- October 2020 on the
TEAMS virtual platform, | was teld by counsel for the plaintiff, Mr van den Barselaar
that the malier was ‘almost settied’, that five signatures had had to be obtained in
refation to the offer to be made by. the RAF and that it was his information that much
headway had been made as to the outstanding approvals.

[58] ‘The litigation foicer!claims handler handling the case, Mr Ngoaka Nkgapela
confirmed this at the hearing telephonicaily via the telephone of Mr van den Barselaar
‘as he was not on the TEAMS:fink, | thus, al the instance of Mr van den Barselaar,
aflowed the matter to stand down to the following morning (Tuesday 13 October). Mr
van den Barselaar made it clear that he was fully prepared to conduct the trial if the
matter did not seftle and that he would agk-for a default judgment.

[59] The settlement negotiations had been initiated a week before the tfial In terms
of a written geltlement propbsal contained in an emall dated 06 Qctober 2020 { the
Proposal) signed by Ms Zandalee de Swart of De Broglic and addressed to Mr
Nkgapela. In terms of the Propsal the plaintiff’s attorneys offerad to seftle-at an
amount in excess of R 3.3 million. The Proposal is important as to the function that it
was meant to play in the determination of the settiement. It presented not only an offer
but also a detailed set of representations as fo fact.
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{60] The next morning | was duly .addressed by Mr van den Barselaar, who
expressed that he 1u|'ufa€;'‘di‘sa_p[:n'f.?iir'1tt§_c’fi as the offer which had béen forthcoming from
the RAF was not at the figure which was being discussed the-previous day with Mr
Nkgapela. In fact, tie sald; the offér was ‘less than half' of thal amount. He asked that
| allow the matter fo stand down for what | assumed was a further attempt at
setilement: He offered that it would bé regrettable if the plaintiff had fo take a default
judgment against the RAF — given its present state of being unrepresented.

[61] 1 had taken the opportunity. presentet by the delay I proceedings to fead the
pleadings; expert reports, and actuarial report ‘and [ had some serious’ concerns.
These included that there did not'seem to be a competling case for the plaintiff - even
on her_ own experts’ reports - and the fact that a significant amendment to the
pleadings had been effected by the filing on Caselines of amended pages a matler of
days before the heafing and pursuant to a riotics deliverad electronically some-three
weeks before. the hearing. This amendment sought to inflate ‘the -quantum claimed.
from R1 080600 in the- original pleadings to R 3348 530 in the. ‘newly.amended'
pleadings. Inthe-normal course, any self-respecting attorney for the RAF would have
objected to-a notice of interition to amend which was purportediy filed three weeks
: béfnr_e_ trialor at least would have sought:a postponément 1o deal with the. amendment,

[2) Hlsimportant that the Trial Certification process had been uidértaken on the.
basis-of the reia"tivew modest original claims:on the various heads of damages (the-
loss of earing capacity, for example, was. initially only R 2851000, but after
amendment it had swelled to R 1639 777).

[63] The caseinvalves a claim by an office .as;si'_s'tarit; who had been earning a salary
of R 5500, she was 45 years old at the time of the accident-and is curréntly 49 years.
old. Her Injuries are orthopaedic and, by all-accaunts, completely healed, There are.
only ahecdotal reports'of pain especially on exertion.

{641  Inthe joint minutes of the orthopaedic surgedns it Is agreed that the: plaintiff

does not qualify for general damages. This is definitively the end of any claim for
general damages or, at least, it:should be.
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[65] The plaintiff did not retum to-work after. the accident, She ‘indicated variousty
1o experts who dssessed her position for the trigl, including her own witnesses, that
she. was retrenched or replaced or dismissed on her retum to her employment. An
objective corroboration undertaken by the RAF's industrial Psychologist reveals,
however, that she was neithar replaced, retrenchad rior. dismissed and that she would
have been.given kHer job back If she had wanted it. In-fact, tha objective ‘evidence

‘'suggests that she resigned.

[66] | putsome of the rmore malerial concerns to Mr van deh Barselaar and Indicated

that | would require that | be addressed as o tlie quantum and perhaps he would like.
to lead evidence, If indesd he was-of a mind to move for-a defaull judgment. it was
submitted to me that hie would argue that | should have no regard to the RAF's medico.
- legal reporis as they were not on oath. De Broglio, on the-other hand, had hastily
filed confirmatory affidavits of its experts some days before trial. Having -heard my.
‘concerns about the case, Mr van den Barselaar sought to stand the matter down for
further institction. |

[67] ©Onhis return a shott tifhe later ha had dohe.a complete furnabout. He said that
he had now advised his cliefit to accept the offer of the RAF and that ‘sanity had'
prevalled’. ‘As | have sald, he had told'me that she was previcusly adamant that she
would ehly settle for the amount initially discussed ( i.e. one. that was double the
amount of the settiement offer now made). He'said that he how bglieved that it was a,
fair offér and that he had made & mistake as to the quantum involved previously,

e8] |1 thus asked that thé draft settlement order be drawn up for my-approval-so that
{ could vetthe agreement and give an order; Mr vn den Barselaar submitted that the
‘settlernent did not require the Colirt's approval as no order was being soughit. | was
Informed.that the new policy for De: Broglio and-the RAF was 1o selils trial matters
‘between themseives anhd not require a court ordar as per the JP's Practice Directive:
re Settlement Procedure. | was told that this was 'to save costs’ — but this does not.
make sense in relation thase matters as | was available and fully prepared fo vet the
seottiement agreement and no-further costs wauld have been incurred by ry doing so.

[69) Itis clear to me that this'new approach is more about avoiding court scrutiny
than it is about saving costs.




[70] The amount ultimately settled for was R 1300000, but a lot miore was
proposed and motivated for on the basis of the Proposal. | will say more about this
later. There was no doubt that the amount setlled on was significantly inflated.

[71] lindicated that | would not relinquish my oversight in the matter and that, in the
dircumstances, | was, at very least, entiied to enquire into the validity or otherwise of
thie-settlement, | thius asked that the Mr Nkgapela.and Mr Johnstene, both of whom
had gigned off on the settlsmant to appear and confirm 'the:'s'afttle'méﬁt-ajg_raemérit.--

[72] On 14 Qctober 2020, Messrs Jehnstone and Nkgapela .of he -RAF duly
‘appeared on TEAMS according to my dirsction, They confiried thatthe malter hiad
indeed bécoma settled,

[73]  Mr Johinstons told me at tha hearing that he had been given a very short time
to vet the matter for approval (only hours) but did his best becausé the matter was sel
down for hearing. He confirmed that he agreed that the Proposal by De Broglio- had
‘been significantly inflated. He said he had thus reducéd it. He indicated that he had to.
approve many setilement offers Ina day and that he relied on his staff and the plaintiff's-
legal represeptativés for accurate information in relation thereto:

iT4] There can, in my view, be no doubt that Mr van den Barselaar and Ms de Swart
were-both well aware of the force of the contents of the Proposal in the.context of the
setilsiment engagement and the representations made:therein.

[75] It is-apposite, at this étagjé___; 1o highlight some of the more.-m.al%r'.ial._i_rragula.rilie.$
in this matter..

[76] As | have sald, Mrs Taylor's job Involved, in the main, making tea‘and coffee.
for staff members, somie light cleaning and keeping stack of refreshmients and clsaning
praducts for a:salary of R 5 500,

[77] She .compléted Grade 9 at schiool. She réparted i the indusirial psycholaglsts:
that-she was:however now studving further to obtain her grades 10, 11 and 12,
However, notwithstarding that the Industrial psychologists bicth pertinently note that
there I no proof qf these further ‘studies, none was: aver put forward: A career
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progression is, however, squarely relied on in the actuarial calculation basad or these
alleged studies.

(78] The injuties contanded for on behalf of Mrs Taylor going into the hearing were
‘a fractured pelvis and a ruptured bladder. These were repeated in the Proposal and
‘added to these was aninjured knee. The plaintiff's expert urclegist however confirmed
that'there was no cass fora riptured bladder. There had béen blood in Ms Taylor's
uring after the accident but this resolved. with bedrest. Some obstruction and.
corigenital weakness in the bladder was established by means of a cystogram ( scan
of the bladder). There was' no gvidence of & kneé injuty, other than Ms Taylor's
ahecdotal dccount.

[78] The injury to the pelvis, being ‘orthapaedic, meant thal: the main expert
witnesses for the parfies' were their oithopaedic surgeans. Both doctors expressed.
that'there were anecdotal complaints of pain by Mrs Taylor. These, If true, would have
an impact of her work-as an office administrator. However both orthopaedic surgeons
stated .emphatit:aﬂ_y In their jolnt minute that, In theiropinion, Mrs Taylor did not qualify
for gerieral damages. This indicates that they dld not regard the injury as -ger‘i'ous-fpr
these purposes,

[80) The plaintiffs representalives however igriored this and made thair bid fér
seftlement 1o the RAF officials based-on a report of Dr Kevin Scheepers, & general
practitionsr. Dr-Scheepers’ fepoit, on the fade of It; constitutes a ‘gross oversiatement
of the injuries. His ‘findings’ are alsa completely atodds with the -plaintiffs.own urologlst
and, 1o a large éxtent, with the orthopaedic éxperts: Thiere is:no basis on whl'e,-_'h' the
confiicting report of Dr Scheepers; whais not spécialist in urolagy oF orthiopasdics can
be relied on 16 establish @ praper quantium, The réport of the. plaintiff's: orthopaedic
surgeon Dr Hans H Volkersz appears to:be based, far the.most part, on the plaififf's
anecdotal accounts of pain. He also ventures his-apinion in refation to her allegediy
painful knee — wh_]:ﬁfj'_".is;not related to the accident. His report does coricede. however
that at the tima of the accident x-rays of the knee were normal,

[81] inthe joint minute prepared by the orthopaedic surgeans { Dr Bogatsu belng
the RAF’s expert witness) the Tollowing is stated in relation to the effects of the injuries
on the plalntiffs future eariing capacity: 'Both dottors rote that she never retumed to
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work following this particular accident, Dr Bogatsu feels that she is currently not incapacitated.
Dr Volkersz ig of the opinion that she is not able to stand for lang, walk far or sit for any length
of time, severely compromising her possible employability’. And most importantly, ‘hoth
doctors defer to the oplnion of an occupational therapist.'

[82] Reference to the report of the plaintiffs occupational therapist however shows
inconsistency with the report of Dr Volkersz. In his report, Dr Volkersz indicated that
Ms Taylor walked with a ‘normal gait’ whereas the plaintiffs occupational therapist
reported that "The claimant ambulated at a self-selecled slow pace despite requests to
increase her pace. She ambulated with a deviation in her gait cycle (i-2. & limp In her left lower
limb and her steps were unequal in length), She held her right limik stiff at her side when
walking.'

[83] As | have sald, a further difficulty with the plaintiffs case is that there is an
independent collateral source from the p!'aintif'fs erstwhile -employers which is to the
effect thal her version that she was dismissed because of her inability to work due to
the alleged injuries, is false.

[84] Al this notwithstanding, the Proposal included a ¢laim for general damages of
R850 000 which was motivated for oh the basis that the plaintiff suffered the following
damages: ‘A complex fracture of the pelvis; a blunt trauima ruptured bladder injuiry
causing bladder obstruction; & fractured [umbar spine of the Bth vertebrae; Injuty to

left knee’

[85] Reference fo the plaintiffs own expert reports and other medicél eviderice
shows this statement of the injurles Is a misrepresentation, save in regard to the pelvic.
fracture.

[88] Loss of garnings in an amount of R 2 534 826 was claimed. In this regard Ms
de Swart wrote ‘we furthermore-refer to the actuarlal raport and calculation, based on the
report of the Plaintiff's Industrial Psychologist, as prepsred by 1. Kramer, -annexed herato
marked "E"; It provides for a future loss of R2,634,826 afier appii:bation of a12,5% pre-morbid
and 27.5% post torbid, contingsncy.
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[87] Thus atotal amount of R'3 484 826 was proposed by Ms de Swart in settiement
of the claim:?® As | have said, Mr van den Barselaar suggests that the amoiint of R
2 534 826 for loss of earnings was proposed in error.

[88] Reference 1o the-actuarlal report of Mr lvan Kramer dated 06 May 2020 doss
not support the conterition a4 to loss of ea?ﬁir‘j__'_'gs;__ He states, Under oalh, that he has
.dpne-the valuation as at 1 June 2020. He states that he has basad his report on
Information cbtaified from the report of the plaintiff's industrial psychologist and from
the joint minutes of the industrial psychiologists.

[88] He statesthat, according fo her payslip dated January 2016, Ms Taylor earned
a total income of R79,121 in the 11 menths of the tax yearr to dale ‘and that thus she
earned an average income of R7,193 pm (RE6,316 pa). But this is palently false.
'Re.t't;r.enca i the payslip in question réflects an Income of only R 5 500 per month (
‘which translates Into R66 000 per annum); This s, infact, confirmed in the:joint minute
of the industrial psychologists, Thus.the informiation :burpd_rtédly. used by Mr Kraimer is
at odds with the objective evidence of salary and significantly misstates it, Recall the
example above which shows that'an elevation of the base salary figure has-a
‘significant impact on the actuarial calculation.

190]  Mr Kraimer assumed on the basis that she had allegedly startéd 16 study
towaids @ matric, thal Ms Taylor had aspirations for career develpment, He thus:
assumed a career progression until age 55, In'dolng this he ignored thie caveat of the-
industrial psychologists to the effect that there was no evidence of further studles. He
fhus worked on the assurmption that her income worild have risen evenly.{in realterms)
from R88,320 per annum at the aceident date, to reach R136 000,

191] 1tis on this basis that the figure for future loss of earnings was purportediy
amended toraise the original clalm for loss of earning capacity from R 250 000 -which,
though still inflated in my-oplhlon, was mora in line with reality — to R1 639777 (i
~ hearly six times the original claim).

i The total in the proposal is stated as R 2 689777 but this is erronsous.



26

[92] An sven more giaring anomaly in the calculation is this: The proposed
amendrernit seeks to increase the claim far past loss of earnings to R 348 753.00
whilst this'amount is already faken account of as part of thé'amount 'of R 1.639 777,

[03] Regall also, that fror a factual point of view, there is bjective svidends fo the
ffect that the plaintiff was laid off work for only four months — which would equate to
little-more than R 2 200 past loss.

[94] I'must.explain why | refer to the ameridment as ‘purported.’ The process of
aimendmeéntin the present context is beset with complexity both proceducally and on
questions: as to ‘whefher the. électionic delivery of the pliported amendment
consfituted proper: delivery In terms of the rules of coun, It seems 10 me-that the
persoris served were neither qualified nor authorized lo accept and deal with
applications for amendment of this magnitude. At any rate, the amendment was 16 imy
mind not perfected.

Conciusion on Taylor

[95] Thus oh the heads of dainages In the original siimmons which fefiained as
claims in the ‘amended’ partioulars of claim - Le. past loss'of samings; future foss of
earnings; and general damages ~ there was-an inflation of the figures purely on the
basls bi‘_ 'M_r'Kr_'a mer's conirived. report as follows ; future foss from R28560010'R 1
539 777; pastloss from R 35000 to R 348 753; and general damages from R250 000
o RE00 000, in total thia is the amendment of the claim from R 570 600% 'to ane of R:
"3-348 530, The-following phrase was specifically- added by amendment;

“Fhe amaount is as per-the actuarial.calculation of | Kramer dited & May 2020, attached hereto
as annextre A’

[96] To my mind the approach adopted by the plaintiffs legal representatives is
‘nothing more than sleight of hand, There is no evidence that Ms Taylcr lost her job as

7 Bearing in mind the original claim for R 1008 000, took info accolnt heads of damages Hot ultimately
pursied such as past-and futre medical expenses.
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a‘result of the aceident; the use. of Mi Kramer's actuarial calculation as a basis of the
‘amended claim bears no sorutiny; and Mrs Taylor does not qualify for general
damages on her own case.And yet, throygh the machinations of Ms de Swart of De
Broglio and Mr van den Barselaar an offer of R 1 300 000 was extracted from the
'RAF: And this aftar there had beanan intemal recommendation of twice this amount
= before this was reduced by Mr Johnstone,

(87]  Itis important that he proposal was far tore than merely &n offer..It contained
a detailed motivation in the forrii of accepted facts thal were materially at odds with
‘the true facts-and constituted, on the face of it, a deliberate misrepresentation of the
tlair and the evidence available to grove it. This ralses questions ‘as 16 the obligations
of the plaintiffs'-attorneys in the context of these negoliations, Officers of this court
have '.oblig_él'lohs.hot {0 mislead RAF officials Under circumstances where public funds
are at stake,

'[98_]_ ‘Me van den Barselaar, duly instructed, persisted in the'argumant that [ had no:
further jurisdiction in the matter as both. parties had_confirmed the settlement of the
matter. As | have sald, | thus ‘asked that | be addressed by all panies as to whether,
in the gircumstances, there was a valid setilement :and the exlent of ‘my jurlsdiction
given that 1'was not asked to make the setttement an order.

199] I'thus stood tha riatter down so-that heads of argument could be filed and the
matter fully deait with. | also secured the appointment of an amiclis curiae; in the form
of Ms Adila Hassim SC and Mr Salukazana and admilted as a further amicus the.
Personal Injury Plalntiff Lawyérs Association (PIPLA).

The Mathonsi case

[100]. Havirig postponed the Taylor tase; | was allocaled this new matter for irial, |
was advised, prior to the hearing, through-my Registrar that the matter had settied.
The settlement proposed was R 400000 in respect of general damages and R
1 375 360.in respect of future loss-of samings, giving 4 total of R 1 775 360. | was not




28

provided with the settlement but certain submissions wereé wade as to the
reasonableness of the setfiement.

{101} As') had similar concerns with this matter to those | had raised in Tayior, |
postponied the matter for heaﬁng oh 'thé.-'same-day as the a_rg_grnen_t' in Taylor..

[102} The facts of tha cage-are briefly the following, Mr M_jathqr}s'f=was;_r,a_.p_a_qsan'g_ac:
in a taxi. The merits were conceded by the RAF. The injuries conterided fot were a
fracture of the left Clavicle, scawing; and Mul_ti.?;_")_ia. soft tissue injuries and abrasions
(which' generally dor’t make for lasting disabilities), At the time of the accident Mr
Mathons| was employed as a waréhouse supeivisor by & pharmaceutical.company;

[103] The. plaintiff's occupational therapist recoids that there is ‘mild impairzientin
movemnent of the arm and shoulder aé a result of the injury, Mr Mathonsi did not lose:
his emplbym!a'ntzfgan;j was paid hig salary whilst-convalescing. By all accounts, Mr
Mathonsi is a valued employee who meets his targets:and has won a number of
awards. One ‘could be forgiven for cehcluding that Mr Mathons! has suffered no
damages at all. His injuriss were well treated in State institutions aid this has enabled
hirti 1o return o work with only mild impairment, on the evidence of his own experts,

[104] The original claim pleaded was for R963 600 made up as follows: Past hospital
- R10 000,00; Future medi¢al - 200.000:Pastloss of sarnings - R 16 000; Futufeloss-
of gdrnings — R 537 000; General damages ~ R200 000.

[105] De Brﬁ:g;!i'o also happens 1o be the firm of attorney represanting thie plaintiff in
this ratter. Mg Prishani. Singh waé'iﬁé.fé[tOr'ha'y concerned, The RAF, again, was
unrepresented.

[106} As.in the Taylor case this claim translates into-a real laim for past loss of
earnings, future loss of earnings, and general damages. The medical expenses are
accommadated by direct payment by the: RAF to th service providers.

[107] Thus; the folaf criginal claim in real terms amounted to R753 000 (made up of
past loss of eamings In the amount of R16.000; future loss of earnins of R 537 000;
ang general damages of R 200 000).
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[108] As in the Taylor case, there were purported amendments closé to the hearing
date. THere were two notices for amendment brought inquick succession. A notice of
Intention to amend dated 18 August 2020 was purportedly delivered electronically to
personnel at the RAF. The same difficultios as fo-authorization 1o acoept service and
quéalification to deal with such ahah&éﬁdméhtas are sel out in relation to the purported
amendments in Taylor also apply heare.

[108] In terms of this proposeﬂ. amendinent the .general damages ¢laimed were
Increased from R 200 000 o R-500 000 bringing the total claim t6 R 1 263600, A
further attempt to amend was madé by hotice dated 20 September 2020. In terms of
this notice. w_h'i'ch was also sorved electronically, the future 16ss of éarfiiFigs is
increased fiom R 537 600 to R 1754 234, Thus the claim was: increased in
accordance with this latest amendment by morg than R 1 million to-R2-480 234,00.
Again, thére are concerns-that the claims officer an whom électronic service was
sgffected does not have the assistanice of 2 attorney,

[140] Onge again, it is sought that the amendment be substantlated by means of the
following insertion into the particulars of claim:

“The amount iz ae per ihe report of Actuary, lvan Kramer atiached hereto as Annekures 'A%,

[111] #As in the Taylor, the Case Management: Certification took ‘place béfore’
amendmeht was sought in accordarice with Mr Kramer's-actuarial report, Again, the
RAF only pleadad to the original ¢laim and thus there was fio formal engagement with
the purported amendments on behalf of the RAF.

[112] ‘The Serious Injury Report was; again, drawn by Dr Scheapers. In fact, the same
team of Dr Scheepers (general praclitioner), Dr Volkersz {orfhopaedic surgeon) and
Mr Kramer (actuary) were appointed by De Broglio to-deal with:this case.

[113] Mr Kramer did hls calculations and prepared his raporl as at-14 October 2020,
His report states that he has based his assumptions on the findings of the Industrial
Psychologist.

[114] The repaitof the industrial psychologlst says the following as to Mr Mathonsi's
salary at'the fime of the accident:
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‘At that stage, his IRP5 show his eamings gs being R108 938. This dacument,
however, doas not reflect his total income, as he eamns other non-taxable alidwances:

In total, his sarnings amounted to about R147.000 per annum.’

[115} There Is.no sign in the document bundiés of any evidaice of this. alleged non-
taxable extra income. Neither the Industrial psychologist’s report nor any of the
docurnents reveal such income arid no attempt was made o point me 16 any basis lo
-accept the-exira incoms; Thus, yot iagéin_,,l was faced with added incame assumed by
Mr Kramer which is unsupfiorted by any evidence. The income added translates o
an amount of i excass of the:R3-000 per month. | reiterate that the exponential effect
of stich additions on an actuarial caleulation resuls In a greatly infiated lumpsim.

[116] As to the qualification for general damages, vet again, DrVolkersz did riot give
his. certification and Dir Schieapers” réport was relied on. It seems that the plainliff's
attorneys were:aware of the fact that Dr Scheepars réport would notsuffice to éstablish
that the injury was sefious enough to allow for a claim for genaral damages. Thus,
‘approkimately thiee weeks béfore the trial, a further report of Dr Leslie Barkowitz,
Plastic Surgeon was filed. In tarms of the report Dr Berkowitz opines that The patient
has been left wilh a serious permanent disfigurement of his left shoulder as a result of
this.accident’.

[117} This is inaccurate if not deliberately false. The raports of the orthopsedic
surgeohs afe to. the effect that thers s fio disfigurement of ‘the: shoujder itgelf.
Photographs of the scarring show a relatively neat. and thin scar from tha surgery.
From my evaluation;, this injury wotld not qualify as a serious: disﬁgureme nt-and thus-
doas not qualify the plaintiff for general damages.on the narralive fest,

[118] ‘©nce agaln, the-general damages were motivated for on the basis of the report
af Dr 8cheepers. | must also record my disquiet with the manner in which the évidence
of DF Stheepers h"a‘Sfbe'én*_piaced before 1his court. Dr-Scheepers_pumqrtequ attested
to an affidavit confirming his report, However, feference to this affidavit shows that it
is. sighed but niot commissioned. Presumably, “the interition was to obtain a
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comimissioning ex post facto the signature. This is improper and adids to the genaral
sense that the matter has béen dealt with In a-dishonest and cavalier manner.

[119) There was furthermiore no proper discovery in the matter. Only an unsigned
discovery affidavit was filed on 11 September 2020,

[120] Case Management Certification, again, took place on the original cause. of
action on 03. Septerber 2020. It is Teflected on the praclice note filed that the RAF
has not provided the. plaintifi's atiornay with its atiitude regarding the serious injury
report of Dr Scheape_rs;_ As | have said, _ghe;-gﬁ;igncg,pf- .D'r-Berkqwit,z‘ was latterly
obtained in &n attempt (o qualify the plaintiff for general damages,

[121]- Against this, background proposalé were made to the RAF which generated a
settlement _ofier-iftom the Fund Inan amountof R 1 775 360, which was accepted.

Condlusion'on Mathonsi

[122] The plaintiff did not lose his employment dug to the fractured clavicle. He was
paid during his absence from work and suffered no discernible damages to his
patrimony, Yet the RAF settled the claim for future-loss of eamings in an amount of in.
excess of ‘R 1.3 million and agreed to pay.geiieral damages of R 400 000 wheri the
injurigs Were not serios enough to qualifythe plainfiff for a glaim for general damages.
This ocoltred pursuarit to @ substantial amendment which was, .again, purportedly.
‘effectéd after the CasezM_aaagement Caurt had certified the matter ready for trial on’
the riginal pleadings. The reports of Dr Scheepers and Mr Kramer were, once again,
employed 1o dublous: end. [ reiterate ~ if thete had bieen seflous injuries arising from.
injury this-orthopaedic stirgeon would have ceﬁ}ﬂar_;l :_th‘is_-'and the belated filing of the
report of Dr Berkowitz does iot, in my View, sarve to gualify the plaintiff for general
damages,

Modus Operandi which emerges from both cases.
[123] From these two cases, and others which | have heard, a modus operanii
emerges:as follows:
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A relatively modest ciaim is brought and the Case Mari'a_‘;ge'rﬁent"c:ouft process
is undertaken on these pleadings.

In the actuarial calculation, the income of the plaintiff-pre-accident 'i's inflated
and / or the agpirations of the. plaintiff are exaggeraled or even fabricated in
order {o suggest 4 tareer prograssion whaen there is nohe.

These fallacious assumptions are used by the actuary to calgulate a 16ss of
earning capacity which yleld significantly inflated figures because of the
exponential nature of the calculation.

This ‘actiibrial feport |s then used as a basis for an amendment of the claim
without any oversight.

The RAF Is.nol represented.and 5 overwhelmad by the sheer voluime of ¢ases
andior the officials are pliable. They thus place undue reliance on the
representations of the plaintifis attormey a8 1o the loss.

As to general-.damages, under-quailfisd and sometimes. pliablé doctors are
used-to suggest the injuries are more serious than they, in fact, are.

Ironically, the RAF would have been substantially better off in both these cases

ifFthe RAF had simply allowed defauit judgment to be taken in that the Court would
have been allowed to perform its function of évalua'_ti'h_g whether there was evidence
for the clalm and whether the matter was procedurally compliant,.

The sffect of the purported settlements

[125]

| was ih due course addressed by folr senior and junior tounsel teams for

eachof tha parties i the Taylof case and the two amiai.

[126] As|have said, the plaintiff; the defendant; and PIPLA all made commen cause.
Their argyment was as follows: Once the parties: have setiled a case; the Court's
jurisdiction is terminated and it s.of no consequence to the validity of the.agresmerit
whether itis exira — judicial 6r @mbodied in a court order, It was soughtthat {he Courl

should simply remove the matter from its roll and have no further part In-the matter.
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Ms Hassim on the other hiand provided an invaluable analysis of the:legal prescripts
pertaining to the Court's constitutional furictions, |

[127) The RAF Is, of course, empowered 1o settlé. But the settiament has 16 be lawful;
it must be consistent with the Act and the Gonstitution; The RAF is obliged to comply
with: the fundamental values and principles governing the public-administration under
the Canstitution, including sestion 19,:'5_,-wh'l6_h.1 ptovides that the RAF has to snsure that
disbiursément o use of Its funds is an efficiet, sconamical and gffsgtiva_.ulge:_qf_ public
- resoyrces. It is alsa required o be transparent and ‘accountable® Fronerhan J,on
behalf of the majority In Airports Company. Souith Afrfca____ v éig. Five Duty.Free (Pty)
Ltd? confirmed that 'a setflement agresment between litigating pattiés can only be
made an order of court if it conforms ta the Constitution and the law. ™

[128] The commencement, defence and conduct of liigation by otgans of stte
constitutes the exercise of public:power. It must be done in é'cqnstitution'ai_ly compilant
manhier- upholding legality and the rule of law. The RAF has chosen to ignore this
Court's pointed concerns and instead of Insisting on ‘an order iof Gourt as a
pracondition to its settlement, which wolld be the rational approach it has chosen to
-acquiesce in the tactic adopted by De Brogllo 6i behalf of the plaintiff, That the RAF
is conduicting its business in this reckless manner under insolvent circumstanies is of
-great concern-to this Gourt,

[129] Whiat s clear in'relation to these two cases Is that the RAF officials did not act
fawfully to conclude the setlements and for this feason they are void ab initio. Thus
on this issue, | agree with Ms Hassim that there is no settlement.

#, -Khumalo ond Another v MEC fa( Education; Kwadulu<Notol 2014 {5) A 579 {CC), para 62.
Mvokov: South Afﬂmn Braudcastfng Lorporgtion SOC Limited
2018 {2)5A 291 {5CA), paras 32 to 35

% jbid. See also Eke v Parsons [2015) ZALC 30; 2016 (3} 84 47.(CC) paris 25 and 26,




[130] An audit of other mallers settled smce ‘May 2020 is likely to yield similar
gongerns to those that arise ih'these matters. The fact that these settlements are

subject to being reviewed and sel aside. s ultimately prajiidicial to the piairtiffs.

Conclusion

Whilst De Broglia might believe that it hias served the interests of its clients and itself
in"achieving a setilément agreement for a grossly inflated amount I ¢ircumstances
where:it hag avoided this Coint's jurisdiotion; in Fact it has placed them in jeopardy.
To the extent that the settigments are unconstitutional they are: unenforceable. And if
payment (3 inade pursuant thersto this would c.on;;iitut_e-._,ir_regufiar expenditurg by thg
RAF and .poten'tial.ly-méke.":tht.ia;e_isabp?mril_hg such payments vulherable to personal

‘scrutiny by the Courts. The RAF is a public entity, as contemplatéd ln Paft A of

Schiadule 3 of the Publi¢. Finanae Management®* (PFMA) and is therefore subject 1o
the onerous prescripts relating ta public expernditure sét cut in the PFMA. 3 Thus,
without further collusion by the RAF‘ in relatian to payment, the Settlements are, in

‘effect, wolthless:

[131] Having sald all of this however, both parties agree tHat the matter be reimioved
from the role. Notwithstanding. this Court’s concerns, It cannot interfere, with the
seltlement byt by review brought by an interested party. Such a réview application is
not before me.

(182] As i have said however, 1o my mind this cannol be the end.of the engulry. |
have-significant concerns about the manner:Ii which the 1egal rapresentatives of the.
plaintiffs arid the RAF officials. who have handled these matters have .comporied
themselves, | also believe that the .manifier in which the reports of Dr Scheepers and
Mr Kramier hiave been obtained, requires fullerinvestigation. t will thus not rémiove the
matters from the roll. | have decided to refer their conduct to ‘their respeclive
professional bodies. To my mind, the conduct of the RAF officials involved in the.

% gt 1 .0f 1999
% Seefor example Sectlans 2, 50; 51, and 57 of the PFIVA
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matters should also come Urider investigation, but that is & matter for the RAF, It is.
furthermare my view that the conduct of De Brogiic, Mrvar den Barselaar and Ms de
Swait should be more-fully investigated, | have thus referred their conduict to the Legal
Practice Council (LPC)

[133] In my view; the fund should be liguidated-and/or placed under administration
as & matter of Lrgency. This is'the only way that thls haemarrhage of bilions of rands
in public funds can be stemmed and proper and-valid séltlemaent of the plaintiffs' clalms
be undertaken in the public interest. | have .a,_s‘k_,ed'th‘aﬁhis:}udgn‘l&ht}he brought fo the
attention of the Minister of Transport, the: Acting Chief Execulive Officer of the Road
Accident Fund; and the National Director of F’ublic_;-"-P'rose'culiﬁns.

Costs
[134] Only De Broghio for the plaintiff sought costs for the hearing. it was conceded
by both amici-and the defendant that it was praper that no award.of costs be made:

Order
[135] 1 make the following orders:

1. In case 37986/2018 Taylor v RAF the following order is made:

a. The matter Is postponed sine dig.

b. This judgmient is to-be bratght 1o the attention of any court called upon to
-enforce the purported setllerment agreement,

. The ¢ondiict of De Broglio ic, Ms de Swarl, and Mr van den Barsélaar is
referred to the'Legal Praclice Counsel.

d. The conduct of Dr Kevin Scheepers in this matteris referred to ‘the Heallh
Professions Gouncil of South Africa (HPCSA).
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e. The conduct of Mr ivan Kramier is referred to the Actuarial Soclety of South
Africa.

2. In case 13753/2019 Mathonsi v RAF the following order is made:

a. The matter is postponed sine die.

b. This judgment is to be brought to-the atterition of any court cafled upon to
enforce the purfported sefttement agreement,

¢.. Théconduct of De Braglio inc is referred to the Lagal Practice Counse!,

d. The condyct of [r Kevin Scheepers in this matter is referred to the HPCSA.

e. The condict of Mr Ivan Kramer ia referred 1o the Actuarial Society of South
Africa.

3, Acopy of this judgmenit is to be delivered to: -

a. the Minister of Transport;
b, the Acting Chief Exacutive Officer of the Road Accident Fund; and
¢ the National Director of Public-Prosecutions.

4. Each party shall pay thelr owncosts,

D FISHER'
JUDGE OF THE HIGH COURT
GAUTENG LOCAL DIVISION, JOHANNESBURG:

‘Electroniically submitted therefore unsigned

This ]udgement was. prepared and authored by the Judge whose hame Is reflected:
and is handed down: electronically by dirctilztioh to the Partias/their legal
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representatives by emall and by uploading it o the electronic file of this matter an
Casel ines. The date for hand-down is deemed to be 18 November 2020,

Date of Hearing: 3 November 2020,
Judgment Deliverad: 16 November 2020,
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